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MISCELLANEOUS NOTES. 



An electric light company is held, in Frederick Electric L. & P. Co. v. Frederick 
City ( Md. ), 36 L. E. A. 130, to be not entitled to an exemption from taxation as 
a manufacturing industry. 

A passenger who protudes his elbow through a window in a railway coach 
when passing through a tunnel so that it strikes timbers near the side of the car 
is held, in Clark v. Louisville & N. B. Co. (Ky. ) 36 L. B. A. 123, to be guilty of 
such negligence that he cannot recover from the carrier, although his elbow was 
protruded inadvertently and did not extend more than one and one-half inches 
beyond the outer surface of the side of tne car. 

A similar ruling was made by the Virginia Court of Appeals, in Dun v. Seaboard 
etc.B. Co., 78 Va. 645. 



The resignation of Mr. Justice Field of the United States Supreme Court, 
marks the close of a notable judicial career. Mr. Justice Field was commissioned 
as a justice of the Supreme Court by President Lincoln on March 10, 1863. His 
term of office has therefore exceeded in duration that of any other justice of that 
great court, not excepting Chief Justice Marshall, whose period of judicial service 
extended from January 31, 1801 to July 6, 1835. Mr. Justice Field will leave the 
bench not only with the eelat of having served longer than any of his associates 
or predecessors, but with the reputation of a learned and upright judge, who has 
served his country faithfully, and who well deserves the honorable retirement 
which he now voluntarily seeks. 

A Naturalized Mexican. — The right of a Mexican to be naturalized in this 
country seems never to have been determined until the recent case of Be Bode- 
riguez, 81 Fed. Kep. 337. In this case Judge Maxey decides that "whatever may 
be the status of the applicant viewed solely from the standpoint of the ethnologist, 
he is embraced within the spirit and intent of our laws upon naturalization." 

The right of a Chinaman to be naturalized was denied in Be Ah Yup, 5 Sawyer, 
155, before Congress had expressly prohibited such naturalization. The right of 
a native of British Columbia of half Indian blood to be naturalized was also de- 
nied in Be Camille, 6 Fed. Kep. 256. The same was decided in respect to a native 
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of the Sandwich Islands whose ancestors were Kanakas, in Re Kanaka Nian, 4 L. 
B. A. 726. A Japanese was denied naturalization in Re Saito, 62 Fed. Bep. 126, 
and a dark yellow native of Burmah was rejected in Re San C Po, 7 Misc. (N. Y.) 
471. Except persons of African nativity or African descent, only "free white 
persons" can be naturalized under U. S. Bev. Stat. sec. 2169. Judge Maxey's 
decision is the first which extends the meaning of these words beyond their strict 
construction. — Vase and Comment. 

Quere : Does the expression ' ' of African nativity or descent ' ' refer solely to the 
black, or negro, race — or would it be construed literally, as applicable, for exam- 
ple, to one born of Chinese parents in Egypt, or Cape Colony ? Construed in the 
light of history, the term would probably be restricted to the negro race. 



The Bichmond Bar Association and the Virginia Law Begister. — 
We hope we do not transgress the limits of a becoming modesty, in giving pub- 
licity to the following letter from the Secretary of the Bar Association of the City 
of Bichmond. Commendation from such a body of lawyers as compose the Bich- 
mond Bar Association, is peculiarly gratifying, and full of encouragement. We 
trust that the Virginia Law Begister may continue to deserve well of its 
. Bichmond friends: 

"Bichmond, Va., Oct. 22, 1897. 
' 'Editor Virginia Law Register : 

"Dear Sir — At a meeting of the Bar Association of the City of Bichmond 
held on the 13th instant, the following resolution was unanimously adopted, and 
I was instructed to transmit a copy of the same to you with the best wishes of the 
Association for the continued prosperity and enlarged usefulness of the Virginia 
Law Begister, viz. : 

" 'Resolved, That the Bar Association of the City of Bichmond expresses its 
high appreciation of the Virginia Law Begister, and respectfully commends 
it to the attention and support of the Bichmond bar.' 

"In carrying out the instructions of the Association, its gives me pleasure to 
add my personal testimonial to the value of your publication. 

" Very truly yours, 

"James W. Gordon, 
"Secy. Bar Ass'n of the City of Bichmond." 



Admission to the Bar on Diploma from a Law School. — One of the 
subjects discussed in the section on Legal Education at the late meeting of the 
American Bar Association was whether a diploma from the incorporated law 
schools of the State, should entitle the holder to admission to the bar, without 
farther examination. The view that seemed to prevail, was that the diploma 
should carry no such privilege. For this several reasons were assigned, in most 
of which we heartily concur. One was that the standard for admission should be 
uniform, and every applicant should undergo the same test. Another was that if 
the legislature, satisfied of the efficiency of the existing law schools, should de- 
clare their diplomas a sufficient passport to the bar, every subsequent law school 
established in the State, whether good, bad or indifferent, would demand the same 
privilege for its diplomas ; and what is more to the point, would get it. Another 
objection urged was that the rale had worked badly in practice, on account of the 
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low standard existing in many of the law schools, whose ambition to graduate as 
large a number as possible, in order to attract students and make a show of pros- 
perity, tended to a declining standard. 

The suggestion has been more than once made that as the law school of the 
University of Virginia is a State institution, the State should dignify its own, and 
further its own interests, by making the diploma from that law school a sufficient 
evidence of qualification for the bar. While we have no authority to speak for 
the law school, we believe it has no desire for any such distinction, and would 
even prefer that its graduates should undergo before the Court of Appeals the same 
test demanded of other applicants for admission to the bar. 

Knowledge by the instructors of a law school that those to whom they award 
diplomas are to be taken in hand, and their own work subjected to the scrutiny of 
another set of examiners, bent on detecting incompetency and exposing it wher- 
ever found, is the best possible incentive to the maintenance of a high standard in 
the law schools. 



Governor Griggs' Address before the American Bar Association. — 
Following up Mr. McEae's excellent paper along somewhat similar lines, in our 
last number, and that of Mr. W. W. Old in a previous number, we publish else- 
where in this issue the very admirable address of Hon. John W. Griggs, Gov- 
ernor of New Jersey, on the subject of "Lawmaking," delivered before the 
American Bar Association, at its recent annual meeting, in Cleveland, Ohio. In 
view of the approaching session of our legislature in December, the publication 
of these papers at this time would seem to be especially opportune. We trust 
they both may fall into the hands of some thoughtful members of our legislature, 
and may prove to be seed sown in good ground. Governor Griggs' paper bespeaks 
the lawyer and the statesman, rather than the politician, and we commend it to 
the careful perusal of our readers. The American Law Review, to which we are 
indebted for a copy of this address, thus speaks of it : " No brief description could 
do justice to this admirable address. It abounded in statistical information, in 
well chosen points, and in apt illustrations. It was couched in the most classical 
English, and its trains of thought and expression were in every case the most 
happy. We will hazard the statement that, not excepting the address delivered 
last year by the Lord Chief Justice of England, the equal of this address has never 
been delivered before the American Bar Association." 

An executive, who, like Governor Griggs, is a thorough lawyer, or who, if not 
himself a lawyer, takes sound legal advice before attaching the executive signa- 
ture to a bill, will be a potent factor in attaining the legislative reform for which 
there is such wide-spread clamor amongst the thinking pnblic. No judge would 
sign a decree affecting even a single individual, without an accurate knowledge of 
its contents ; yet we believe it is common practice, for governors, particularly in 
the closing days of a legislative session, to sign hundreds of bills, many of them 
affecting the whole people, without examination of their form and without inquiry 
as to their intrinsic merits or demerits. 



The John Bandolph Tucker Memorial Hall. — As is known to most of 
our readers, a movement was set on foot last June by the Alumni of Washington 
and Lee University to raise a fund for the erection of a law building at the Uni- 
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versity, to be called the John Randolph Tucker Memorial Hall, in honor of the 
late John Randolph Tucker. Mr. Tucker's connection with the Law School of 
Washington and Lee University, as professor and lecturer, extended over a period 
of more than twenty-six years; and at the time of his death he held the position 
of Dean, and the professorship of Equity and Commercial Law, and of Constitu- 
tional and International Law. 

This movement has received the endorsement of many of the leading papers of 
the country ; and at the last meeting of the American Bar Association, it was 
heartily recommended to its members. Subscriptions to the fund have been re- 
ceived from generous admirers of Mr. Tucker in all parts of the United States, 
and the amount now on hand is such as to render the success of the undertaking 
certain. The fund, we are informed, is steadily increasing; and will soon, it is 
hoped, be sufficient to justify the beginning of the work. 

We are sure that the Bar of Virginia desire to aid in this effort to erect an ap- 
propriate and enduring monument to the memory of the lawyer, statesman and 
teacher, who did so much to reflect honor upon the profession of the law, and 
upon his native Virginia. No man in his generation was more beloved 'than Ran 
Tucker, and we believe that there are hundreds in this State who will esteem it a 
privilege to do what they can to honor his memory. In his "Reminiscences of 
the Judges and Jurists of Virginia" he did more than any other man to rescue 
from oblivion the great men who have adorned her bench and bar; and his own 
name and fame should be cherished and perpetuated by his grateful countrymen, 
many of whom recognize in him "the greatest Virginian of our time." 

It is earnestly desired that the Memorial Hall shall be erected at an early day ; 
and to this end we take the liberty of suggesting to our brethren of the bar that each 
one forward such sum as he may see fit, whether small or great, without further 
delay. Bis dat qui cito dat. Contributions should be sent to Prof. H. St. Geo. 
Tucker, Treasurer, Lexington, Va. 



Statute op Limitations — Prolongation op the Period— -Code, Section 
2934. — We have heretofore called attention to Acts 1893-4, p. 789, amending sec- 
tion 2934 of the Code, extending the period of limitation where an action com- 
menced in due time abates for various causes specified; or is reversed upon a 
ground which does not preclude a new action for the same cause, etc. One 
of the causes for the extension of the period, added by the amendment, is "if in 
any action or suit hereafter commenced within due time in any of the courts of 
this Commonwealth, the plaintiff shall proceed in the wrong form or bring the wrong 
form of action, and judgment is rendered against the plaintiff solely upon that 
ground," the same may be brought within one year thereafter, regardless of the 
fact that the period of limitation has expired. 

The expressions "proceed in the wrong form" and "bring the wrong form of 
action" are tautological. Observing this, and suspecting that the word "form" 
in the first of the expressions was intended for ' 'forum," we addressed a letter to 
the obliging keeper of the rolls at Richmond, Col. J. Bell Bigger, requesting him 
to compare the printed act with the enrolled copy in order to ascertain whether 
the act had been correctly printed. The following is his reply: " I have exam- 
ined chapter 693 Sessions Acts 1893-4, enrolled copy, and find the word ' form ' 
appearing in two places as in the printed act, but I have seen the bill as intro- 
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duced in the Senate, and the word 'forum' appears in the first place. It was evi- 
dently the intention of the patron of the bill to have it ' forum.' " 

Beading the act as it stands, and construing it literally, a plaintiff who is cast 
in the suit on technical grounds, not going to the merits and not precluding a new 
suit, has one year of grace extended to him in almost every conceivable case, save 
in the very case which is most likely to happen, to-wit, the bringing of his suit in 
the wrong "forum" — for example, at law where it ought to have been in equity 
and vice versa, or making a territorial mistake in the selection of his forum, as by 
bringing the action in the wrong county. By the slight change suggested, the in- 
sertion of a single letter, this inconsistency is removed, and full effect is given to 
both of the expressions quoted. Further than this, by this reading the mischief 
aimed at by the statute is suppressed and the remedy is advanced. Clearly under 
the elementary rules for constructing statutes, the courts may adopt the reading 
suggested, and we hope that such will be the approved construction. See Hatch- 
ings v. Commercial Bank, 91 Va. 68, 74, and authorities cited. 



Oub Local Banking Laws. — The provisions of the Virginia Code for the 
regulation of State banks were loose enough, in the shape in which they left the 
revisors' hands, but recent amendments have emasculated what little of vigor there 
was originally in them. The numerous State bank failures in Virginia within the 
past few years should be a wholesome lesson to our people, and should suggest to 
our lawmakers a crying need for reform along this line. 

Experience has taught that there can be no safe banking where one man, or a set 
of men, obtains control and uses the bank for private ends — not stealing its funds 
outright, but getting them through the form of loans, on worthless paper, which 
the borrowers never expect to be able to pay. Section 1168 of the Code forbids 
any bank from lending to any individual, firm, or corporation, an amount greater 
than ten per centum of its capital stock. This wise safeguard, the legislature re- 
pealed by Acts of 1887-8, p. 417, without substituting any other in its place, thus 
leaving the depositors at the mercy of the borrowing directors and officials. 

Another source of evil, is in permitting persons who have little or no interest 
in the bank, to serve as directors. Section 1165 of the Code requires that each 
director shall own, in his own right, at least ten shares of the capital stock of the 
bank in which he is a director. The same legislature of 1887-8 relaxed this 
wholesome precaution by prescribing that each director shall own one hundred 
dollars worth of the capital stock — in other words, one share ! Acts 1887-8, p. 321. 

Speculation in real estate, or permitting the funds of the bank to become tied 
up in real estate, is another evil practice, and a sink-hole for the funds of unwary 
and over-confiding depositors. Section 1163 of the Code forbids the holding of 
real estate, purchased by banks at sales under judgments, deeds of trust, etc., held 
by it, for a period longer than five years — itself an unreasonably long time. By 
Acts of 1893-4, p. 278, this period was extended to ten years. 

It will thus be seen what the tendency in Virginia is with respect to the regula- 
tion of State banks, and recent experience testifies to the eagerness with which 
the officials of many of these institutions have used legislative license to plunder 
deposits confided to them as a sacred trust. 

We sincerely hope that the legislature will either thoroughly overhaul our 
banking laws or else forbid the further chartering of State banks by the courts, 
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and itself refuse farther charters. There should be no difficulty in draughting a 
proper code of laws on the subject, with the excellent National Banking Act be- 
fore us as a model. If some real lawyer in the next legislature desires to do a 
patriotic service to his people and to the State, we commend to him the prepara- 
tion of a stringent bill on this subject, and a persistent effort towards its passage. 
There will be much opposition to it. There always is opposition when the people 
seek, for their own protection, to regulate the operation of public or quasi-public 
corporations. The lobbying of one banker against a bill to guard the interests of 
depositors, will accomplish more than the tears of many widows whose little estates 
have been swallowed up in the vortex of wild-cat banking. 



Municipal Corporations — Liability por Condition op Jail.— The con- 
finement of a prisoner in an iron or steel courthouse with a tin or zinc floor cov- 
ered with ice, and with broken windows, during a bitter cold, windy night, in 
which he suffers intensely and has his feet badly frost bitten, is held, in Shields v. 
Durham (N. C), 36 L. E. A. 293 (24 S. E. 794), to give him a right of action 
against the town, when the authorities had long known of the condition of the 
prison. 

This case seems to run counter to both principle and authority. The accepted 
doctrine in the American courts is that a municipal corporation is not liable for 
failure to exercise its governmental powers or for the defaults of its officers and 
servants in the administration of its governmental functions. 

The maintenance of a jail is clearly a public duty, and one exercised by the 
city, not for the special and private advantage of the municipality, bat peculiarly 
in the interest of the public, for the public good, and as a part of the govern- 
mental machinery of the State. The precise question as to the liability of a 
municipal corporation for injury to the person or health of prisoners, resulting 
from the condition of the city jail, or the tortious acts of those in charge thereof, 
has frequently been the subject of judicial determination, and, as far as we are 
aware, the North Carolina case stands solitary and alone, in holding that an action 
may be maintained against the corporation in such case, in the absence of a statute 
authorizing it. There is a Louisiana case so holding, but that probably rests upon 
the peculiar doctrines of the civil law; certainly it has not been followed in the 
other States. Johnson v. Municipality, 5 La. Ann. 100. The following cases are 
directly opposed: Blake v. Pontiac, 49 111. App. 543; Attaway v. Cartersville, 68 
Ga. 740; Lindley v. Polk County (Iowa), 50 N. W. 975; Commissioners v. Boswett 
(Ind.), 30 N. E. 534; New Kiowa v. Craven (Kansas), 26 Pac 426; La Clef v. 
Concordia (Kansas), 13 Am. St. Eep. 285. And the authorities make no dis- 
tinction between cases where the charge upon which the prisoner is confined is 
one involving a breach of the criminal laws of the State and where the charge 
consists in a breach of the local city ordinances. 

See further, 2 Dillon Munic. Corp. 961-980. In City of Richmond v. Long, 17 
Gratt. 375, it was held that the City of Richmond was not responsible for the 
death of a slave, due to the negligence of the employes of a small-pox hospital, 
conducted by the city. The decision is based on the ground that the hospital was 
conducted as a governmental function. So a city is not liable for personal injuries 
sustained by one prisoner at the hands of another, through the negligence of the 
officials in charge: Doster v. Atlanta, 72 Ga. 233; Davis v. Khoxville (Tenn. ), 18 
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S. W. 254; nor for the death of a prisoner by the burning of the jail, though the 
fire was caused by the negligence of the city officers: Bryan v. Guyandotte (W. 
Va. ), 12 S. E. 707; nor for assault or wrongful arrest by its police officers: Harris 
v. Atlanta, 62 Ga. 290; Pollock v. Louisville, 13 Bush, 221 (26 Am. Rep. 260); 
Corsicana v. White, 57 Tex. 382; 2 Dillon Munic. Corp. (4th Ed.) 975. A full 
collection of authorities on the general subject of the liability of municipal cor- 
porations for the torts of their officers and agents, will be found in an admirable 
note by Mr. H. Campbell Black, in 14 C. C. A. 534-547, and in a still more elab- 
orate note to Goddard v. Inhabitants, etc. (Me. ), 30 Am. St. Eep. 376-413. 



Trade Secrets — Protection by Injunction. — The case of 0. & W. Thum 
Co. v. Tloczynski ( Mich. ), 72 N. W. 140, presents an interesting phase of the 
question as to property in non-patentable trade secrets, and of the jurisdiction of 
equity to protect such rights by injunction. Following the leading case of Mor- 
rison v. Moat, 9 Hare, 241 (6 Eng. Law & Eq. 14), affirmed in 21 L. J. Ch. 248, 
and what appears to be the well settled doctrine of the American courts, the 
Michigan court held that where an employe, or other person, occupies a confiden- 
tial relation toward another who is engaged in a business venture, the law raises 
an implied contract between them that the former will not divulge any trade 
secret imparted to or discovered by him in the course of such relations, and that 
a violation of this confidence, by a disclosure, or threatened disclosure, of such 
secrets, is a breach of trust, to prevent which a court of equity will intervene by 
injunction. Nor, as held by the court, is it essential that the secret be one to 
which the plaintiff has an exclusive use as against the public, or that it be the 
subject of a patent. 

The law of the subject is thus stated by Gray, J., in Peabody v. Norfolk, 98 
Mass. 452 (96 Am. Dec. 664): If one "invents or discovers and keeps secret a 
process of manufacture, whether a proper subject for a patent or not, he has not 
indeed an exclusive right to it as against the public, or against those who in good 
faith acquire knowledge of it, but he has property in it which a court of chancery 
will protect against one who, in violation of contract and breach of confidence, 
undertakes to apply it to his own use, or to disclose it to a third person." Judge 
Story says: "Courts of equity will restrain a party from making a disclosure of 
secrets communicated to him in the course of confidential employment, and it 
matters not in such cases whether the secrets are secrets of trade or secrets of title, 
or any other secrets of the party important to his interest." 2 Story Eq. Jurisp. 
952. Other cases sustaining this principle are: Salomon v. Hertz, 40 N. J. Eq. 
400; Jarvis v. Peck, 10 Paige, 118; Tabor v. Hoffman, 118 N. Y. 30 (16 Am St. 
Hep. 740 and note); Champlin v. Stoddart, 30 Hun. 300; Fralkh v. Despar (Pa.), 
30 Atl. 521; Little v. Gallus, 38 N. Y. Supp. 487; Taylor v. Blanchard, 13 Allen, 
372; note to Peabody v. Norfolk, 96 Am. Dec. 669. 

In Simmons Hardware Co. v. Waibel, 1 So. Dak. 488 (36 Am. St. Rep. 755), the 
defendants had obtained, by collusion with one of the plaintiff's salesmen, a copy 
of a secret code, showing the cost and selling price of articles of merchandise for 
sale by plaintiff, described in catalogues distributed to its customers. This code, 
thus fraudulently obtained, the defendants copied, with the key thereto, into 
one of the plaintiff's catalogues, so distributed. Upon refusal of the defendants 
to deliver up the catalogue into which the secret code and key had been thus 
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copied, the plaintiff filed a bill alleging that it had incurred great expense in per- 
fecting the secret code, and that irreparable injury would ensue to its trade if it 
were disclosed to the general public. The court not only enjoined the disclosure, 
but required the defendants to deliver up the catalogue to a receiver of the court, 
"The flexible nature," says the court, "of the equitable jurisdiction of courts of 
equity enables that court to so mould and administer its remedies, as to prevent 
the fraudulent and wrongful use of the catalogue in question, by at once placing 
it in the control of the court, and thus placing it beyond the power of the defend- 
ants to make any improper disposition of it pending the suit." 



Vendor and Vendee — Implied Easements — Way by Necessity. — Where 
an owner of real estate has burdened one portion of it with an easement in favor 
of another portion, and the easement is visible and permanent in its character, 
and reasonably necessary to the enjoyment of the parcel to which it is appurte- 
nant, such easement passes by implication to a grantee of the dominant parcel, 
without express mention. See Sanderlin v. Baxter, 76 Va. 299; Elliott v. Rhett, 
5 Rich. Law, 405 ( 57 Am. Dec. 759 and extensive note ) ; Grace M. E. Church v. 
Dobbins, 153 Pa. St. 294 (34 Am. St. Eep. 706 and note) ; 2 Minor's Inst. ( 4th Ed. ) 
26. But, in order to pass by implication, such easement must be open, visible, 
apparent and continuous: Scott v. Beutel, 23 Gratt. 1, 7; and where the parties 
have fixed their rights in the easement by express contract the law will not imply 
a grant of the easement, nor extend it beyond the terms of the contract: Hardy v. 
iVcOuMoeh, 23 Gratt. 251. 

So where one sel Is to another a parcel of land wholly surrounded by other land 
belonging to the grantor, or partly by the grantor's land and partly by that of a 
stranger, a right of way by necessity over grantor's land passes to the grantee by 
implication, where access to the public highway cannot otherwise be had : Wash- 
burn on Easements (3d Ed. ), 233; 2 Minor's Inst. (4th Ed.) 19, and cases cited; 
note to Pettingill v. Porter (Mass. ), 85 Am. Dec. 675-681, where the authorities 
are collected. Professor Minor confines the application of the right of way by 
necessity to the case where the parcel granted is wholly surrounded by other lands 
of the grantor, but by the great weight of authority the rule is not so restricted. 
See authorities already cited, and Whitehouse v. Cumminys, 83 Maine, 91 (23 Am. 
St. Rep. 756), where the point is expressly ruled. See Bond v. Willis, 84 Va. 796. 
A way by necessity may also be reserved by implication — where the servient parcel 
is sold, and there is no other means of ingress and egress, except through the latter. 

Several of the foregoing principles are illustrated in two cases recently decided 
the same day by the Supreme Court of Ohio. In the first case, Baker v. Bice, 47 
N. E. 653, the proprietor of certain parcels of land, adjacent to each other, laid out 
a private way from one over another, out to the public highway, and so used the 
property for many years. Subsequently he divided the whole amongst his three 
children by contemporaneous deeds, making no mention of the right of way, and 
expressly covenanting against incumbrances. It was properly held that the 
grantee of the servient parcel took it subject to the easement of the right of way 
in the owner of the dominant tract. 

In the second case, Meredith v. Frank, 47 N. E. 657, the grantor sold a portion 
of his land lying between the public highway and the tract upon which he resided, 
without reserving a right of way. He had, however, previously maintained a 
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private way through the tract sold, for purposes of ingress and egress to and from 
his residence, which fact was well understood by the parties; and there was no 
other means of access to his residence from the public highway. The court held 
that a right of way was reserved to the grantor by implication, notwithstanding his 
conveyance with covenants against incumbrances. The court said: "Ordinarly a 
deed is taken most strongly against the grantor. He may insert in it such excep- 
tions and reservations as he desires, and the grantee, by accepting the deed, is held 
to assent to them; and therefore the grantor is not generally permitted to derogate 
from his grant, or to disregard the covenants of his deed. But there seems to be 
a well recognized exception, and that is where a grantor, by the sale and convey- 
ance of a part of his land, is thereby deprived of all access to any public highway 
from the part retained, and this is known to the grantee. In such case it is a fair 
inference that the grantor did not intend to subject himself to the necessity of 
buying a way out, nor can it be inferred that the grantee, with knowledge of the 
facts, supposed that he did, particularly where the grantor had a well defined way 
over the part granted to the highway, in use at the time of the conveyance. In 
such case the circumstances are such as to indicate that the deed does not express 
the real understanding of the parties as to the way over the land granted, and 
might have been reformed in equity. But the courts in such cases have pursued 
a more liberal practice, and done at law, by the implication of a grant [reserva- 
tion] what could have been accomplished in equity by the reformation of the 
deed. 2 Washb. Beal Prop. (5th Ed.), 319; Collins v. Prentice, 15 Conn. 39 (38 
Am. Dec. 61); Brigham v. Smith, 4 Gray, 297 (64 Am. Dec. 76); Parker v. Ben- 
nett, 11 Allen, 389; Seymour v. Lewis, 13 N. J. Eq. 439 (78 Am. Dec. 108); Pin- 
nington v. Gotland, 9 Exch. 1." See other cases collected in note to 57 Am. Dec. 768- 
Where the right of way, or other easement is claimed by implied reservation — 
that is where the vendor sells the servient, and retains the dominant, parcel — it is 
usually held that it is not sufficient that the easement exists openly and visibly at 
the time of the grant, but it must be one of strict necessity; that it is convenient, 
or reasonably necessary, will not suffice. See authorities last cited; Scott v. Beutel, 
23 Gratt. 1, 7; Washburn on Easements (3d Ed.) 44 and cases cited. 



Charitable Trusts — Fifield v. Van Wyck. — The opinion in Fifield v. 
Van Wyck was published in full, and without comment, in our July number. 
(3 Va. Law Reg. 209.) The case is one of great importance, and has doubtless 
attracted the general attention of the bar throughout the State. There were 
several important principles announced in the opinion, but the point which we 
propose to briefly notice, is the ruling of the court on the subject of charitable 
trusts. 

We need not go into the history of the law of charitable trusts as it existed in 
Virginia after the decision in Gallego v. Attorney General, 3 Leigh, 450 (1832), 
and up to the Churchman Case, 80 Va. 718 (1885). It is familiar learning that 
the Gallego case, and the case of Baptist Association v. Hart, 4 Wheat. 1, upon 
which it was based, were decided upon a misapprehension of the law of charitable 
trusts, as it existed at the common law; but the Virginia court having once gone 
wrong, persistently declined to return to the old paths — and the Gallego case was 
affirmed in a long line of Virginia cases. 

In the famous Girard will case ( Vidal v. Guard's Ez'rs, 2 How. 127), decided 
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in 1844, in a learned opinion by .Mr. Justice Story, the United States Supreme 
Court, after a thorough examination of the question, repudiated the doctrine laid 
down in Baptist Association v. Hart, and adopted the more ancient and more en- 
lightened doctrine that a charitable trust will be enforced, notwithstanding the 
uncertainty of the beneficiaries. This is now the accepted doctrine in almost every 
State of the Union. In the Churchman case (supra) and the later case of Trustees 
v. Quthrie, 86 Va. 125 (1889), the Virginia Courtof Appeals, in elaborate opinions 
in each case, expressly overruled the erroneous doctrine of the Gallego case, and 
adopted the true principle as enunciated in the Girard will case, and numerous 
subsequent cases in the Supreme Court of the United States and elsewhere. A 
careful reading of these two eases, however, discloses the circumstance, which we 
cannot but lament, that the identical question involved in the Galkgo case was 
not presented in these cases, and there was therefore no necessity for passing upon 
the question in either of them — in other words, the attempt to overturn the doc- 
trine of the Gallego case was made obiter, and the ruling not a binding precedent. 
But it is believed that the ruling was very generally acquiesced in by the profes- 
sion, and these cases were regarded as finally settling the law upon its true basis, 
and as putting Virginia in line with the rest of the States on this subject. 

The decision in Fifield v. Van Wyck, however, dispels the illusion. The court 
declines either to accept the Churchman and Guthrie cases as giving the death 
blow to the old error, or to itself administer the final stroke. On the contrary, it 
expressly affirms the Gallego case, and applies the doctrine of that case strictissime. 

This decision was by a unanimous court. While we are not disposed to ani- 
madvert upon the action of learned judges who compose the court, we can at least 
deplore the fact that the court did not avail itself of the opportunity to follow up 
the assault made upon the old doctrine by their immediate predecessors, and com- 
plete its demolition. The rule of stare decisis was scarcely in the way. There was 
no rule of property involved. No titles would have been unsettled- No grantor 
of such a charity could have complained of a decision sustaining his gift as valid. 
The present court has on numerous occasions done noble service to our jurispru- 
dence in overturning errors of their predecessors. With this notable exception, 
it has exposed and condemned error wherever recognized. 

We believe that general regret is felt that the jurisprudence of Virginia is still 
saddled with the old error, outworn and discarded by practically all of her sister 
States — a false rule of law which has disappointed the beneficent purposes of in- 
numerable testators, and has lost to the State and its people benefactions of untold 
value. Doubtless many wills have been drawn in reliance upon the ruling in the 
Churchman and Guthrie cases. (See letter of late Judge Burks, published below ) 
Justice to such testators would suggest that there be a speedy change of the present 
state of the law, as declared in the latest decision. But aside from this, and of far 
greater importance, an enlightened public policy strongly pleads for legislative 
action by which this antiquated and ungenerous principle may be forever banished 
from our jurisprudence. 

The people of New York, after an experience somewhat similar to ours, have 
finally cut the Gordian knot by a declaratory statute. Through the kindness of 
the learned counsel for the appellees in Fifield v. Van Wyck, we are able to pub- 
lish below a copy of the New York statute. This statute, with such changes as 
the constitution of our courts makes necessary, we commend to the Virginia leg- 
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islature. Instead of vesting title in the Supreme Court, the courts of equity should 
be authorized to appoint trustees, in case none are named in the instrument; and 
the courts of equity should have control over such trusts, as in ordinary cases. It 
is probably a matter of indifference whether the Attorney General or the Com- 
monwealth Attorneys of the several counties and cities, be required to represent 
the beneficiaries — preferably, the Attorney General, in view of his presumed 
superior qualifications. The adoption of such a statute would necessarily bring 
in its train the cy-prte doctrine — one of the many wise and humane inventions of 
courts of equity, in the interest of charity. A full discussion of the cy-pres doc- 
trine may be found in Mormon Church v. United States, 136 D. 8. 1. The adoption 
of such a statute would also call for a revision of chapter 64 of the Code, and 
especially of section 1398, regulating the acquisition of property by religious 
bodies. This section was evidently drawn on the assumption that the doctrine of 
Gallego v. Attorney General was (as it is) the law of the State, and that an enabling 
statute was necessary to permit religious bodies to acquire and hold property. 

The following is a copy of the New York statute referred to : 
"An Act to regulate gifts for charitable purposes. 

"Sec. 1. No gift, grant, bequest or devise to religious, educational, charitable, 
or benevolent uses, which shall in other respects be valid under the laws of this 
State, shall be or be deemed invalid by reason of the indefiniteness or uncertainty of 
the persons designated as the beneficiaries thereunder in the instrument creating 
the same. If in the instrument creating such a gift, grant, bequest, or devise, 
there is a trustee named to execute the same, the legal title to the lands or prop- 
erty given, granted, devised or bequeathed for such purposes shall vest in such 
trustee. If no person be named as trustee then the title to such lands or property 
shall vest in the Supreme Court. 

" Sec. 2. The Supreme Court shall have control over gifts, grants, bequests and 
devises in all cases provided for by section one of this Act. The Attorney Gen- 
eral shall represent the beneficiaries in all such cases and it shall be his duty to 
enforce such trusts by proper proceedings in the court. 

"Sec. 3. This Act shall take effect immediately."— Laws of New York, 1893, 
chap. 701. 

Charitable Trusts — Judge Burks' Construction of the Churchman 
Decision. — The following letter of the late Judge Burks, written to the editor of 
the Virginia Law Register, in 1893, may be of interest in connection with the 
decision in the case of Fifield v. Van Wyck, elsewhere referred to. The italics are 
in the original : 

"I should be compelled almost to write a book, if I were to go fully in the doc- 
trine of charities as involved in the Churchman and Guthrie cases, to which you 
refer. I need not read them again, as I am pretty well acquainted with them. I 
may say, however, that I understood them to overrule Gallego v. The Atty. General, 
and the Virginia cases based upon it, and, in effect, to hold that the English doc- 
trine of charities prevails in Virginia, at this day, except so far as modified by 
statute. What that is, is to be deduced from the English decisions and the de- 
cisions of the American States on the same subject. This being so (according to 
these late decisions of the Virginia Court of Appeals referred to), your inquiry 
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is very pertinent: ' Tell me briefly, what effect they [these two decisions] have, 
as you view it, on sees. 1398 and 1399 of the Code.' 

"The answer seems to be contained in what is said in the opinion of the court 
in the Churchman Case, 80 Va., on p. 780: ' We regard the acts in question, so far 
as they go, as simply declaratory of the common law principle, which had been de- 
nied in College- v. Attorney General, but subject to the limitations and restrictions im- 
posed by statute.' 

' ' The meaning, as I understand it, is that the common law principle, that is, the 
equitable doctrine, of charities, as expounded in the English and American doc- 
trines, is the doctrine in Virginia, except so far as the Virginia statute law has 
changed it — and that our statute law is merely declaratory of the common or equity 
law, except so far as the latter is limited or restrained by the statutes — hence, that 
sees. 1398, 1399, and subsequent sections, establish no new charity, but recognize one 
already existing and regulate thai, and the regulations must be complied with. 
All other charities, not regulated by statute, are governed by the established rules 
in equity concerning charities. 

''This is the deduction I make from these two cases. Observe too. that while 
in the Churchman case, in a court of five judges' (full bench) two judges dissented 
yet in' the Quthrie case (also in a full court) there was no dissent (Judge Lewis 
concurring in results), and the doctrine in the Churchman case was re-affirmed. 

"Hence, I conclude, that, according to these two cases, any gift, whether by 
deed, will, or otherwise, if valid under the general rules and principles governing 
charities, would be valid in Virginia, except so far as particular charities are regu- 
lated and controlled 'by statute. 

"It must be confessed, that this is quite a revolution in the Virginia doctrine on 
this subject. Whether it will be allowed to have its due course, or be arrested by 
legislation or judicial decision, remains to be seen. 

"I have been consulted in some three or four cases — one of them involving a 
proposed devise and bequest of property of the value of more than $250,000 — as 
to the effect of these two decisions. I have never advised that they should be 
implicitly relied on. I have been afraid to do so ; not knowing whether they may 
not be overturned by future decisions or by legislation. 

"But, though I have written very little (and yet too much) of what is in my 
mind, I must stop here. I give you my impressions, as far as I dare go, and you 
must take them for what they are worth. 

" The West Virginia Court of Appeals adheres to the doctrine of Gallego v. At- 
torney General; Wilson v. Perry, 29 W. Va. 9 et seq. The English doctrine of 
charities carries with it the cy-pres principle, so fiercely assailed by Judge Tucker 
in Galle/jo v. Attorney General, yet recognized by the Supreme Court of the United 
States in a very able opinion by Justice Bradley in Mormon Church v. United States t 
136 IT. S. 1. This opinion contains the fullest discussion of cy-pres doctrine 
which I have seen. If you have not read it, its perusal will repay you for the 
reading. E. C. Burks." 

Game Laws — Virginia Statute Prohibiting the Killing of Part- 
ridges. — A recent decision of the County Court of Mecklenburg county, declar- 
ing unconstitutional the Act passed by the legislature of 1895-6, prohibiting the 
killing of partridges for two years (Acts 1895-6, p. 175), has been much dis- 
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cussed of late in the public press of the State. We print in full the opinion of the 
court, as copied from the Richmond Dispatch : 

" The defendant was convicted before a justice of the peace for having shot a 
partridge on — day of September, 1897. The evidence proved beyond question 
that he did *he act, but that it was done, as admitted, on his own premises. He 
appealeo. and the case is here for decision, and the only question raised is, Is the 
Act of Assembly under which he was convicted constitutional 1 If not, the Act 
is null and void, 

"The Act is as follows : 

" ' 1. Be it enacted by the General Assembly of Virginia, That it shall be un- 
lawful for any person to kill or capture any partridges (or.quail) in the State of 
Virginia for the period of two <years, or to offer for sale or buy any partridges (or 
quail) so unlawfully killed or captured in said State within the aforesaid period. 

" ' 2. Any person violating this Act shall be deemed guilty of a misdemeanor, 
and fined $10 for each offence and imprisoned in jail until the fine be paid, but 
not exceeding thirty days. 

" ' 3. In the prosecution of a person for a violation of this Act, proof of the 
possession of any such birds shall be prima facie evidence of guilt.' 

" It is elementary law that the owner of the soil has a qualified property in the 
game upon his own land, which becomes absolutely his property, provided he will 
capture the same. It is not denied that the State can, under the police regula- 
tions, enact laws to preserve the game, so as to allow it to propagate, and to pre- 
vent the killing of game during certain seasons of the year, so as to give time for 
propagation. This is necessary and for the good of all ; but can the State prohibit 
the owner of soil from killing game on his own land altogether, say for a period 
of two years, as provided by act above ? If it can do so for two, why not ten, or 
even fifty, years, or take away from the owner of the soil the right altogether to 
kill game, though on his own land, in which he has property rights, and that 
without due process of law or compensation made? 

" Now, the United States courts have held that an act need not be in direct viola- 
tion of any article of the Constitution to be unconstitutional, but that an Act of 
Assembly which imposes an unreasonable, unnecessary, and arbitrary restraint is 
null and void because unconstitutional. Such being the case, the question is, Does 
the act above impose an unreasonable, unnecessary, and arbitrary restraint upon 
the owner in regard to his own property? (See Cooley, Con. Lim., 6th edition, 
pages 206-7. ) 

" I think it does; for the reason that it absolutely prohibits a man from taking 
game on his land for a period of two years, notwithstanding the fact that the said 
period is not necessary for the preservation and propagation of game, because the 
evidence discloses the fact that partridges are more abundant than they have been 
for years. If the act had provided that they should not be killed or captured 
during certain seasons of the year, so as to provide for the propagation and pres- 
ervation of partridges, I should hold that the act was constitutional; but inasmuch 
as it absolutely prohibits the killing of partridges for a period of two years, not- 
withstanding the fact that they are plentiful and abundant, I hold that the re- 
straint imposed by said act is unnecessary, unreasonable, and arbitrary, and, there- 
fore, null and void." 

It will be observed that the ground upon which the opinion rests, is that as the 
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evidence disclosed the fact " that partridges are more abundant than they have been 
for years," the prohibition to kill them for two years is an arbitrary and unreasonable 
interference with the property which the land-owner has in the birds on his 
premises. That is to say, the statute passed in January, 1896, when it was a no- 
torious fact that the birds were extremely scarce, is, in the latter part of 1897, 
void, because there are now, in 1897, plenty of birds — at least in Mecklenburg 
county. We suppose, of course, if birds are still scarce in Albemarle or Accomack 
county, the statute is constitutional there. And of course if in one part of Meck- 
lenburg there are plenty of birds and in another they are as scarce as black swans, 
the statute would be constitutional in the latter district, while unconstitutional in 
the other. And of course, again, if farmer Jones has plenty of birds on his 
farm, it is unreasonable and therefore unconstitutional for the legislature to pre- 
vent him taking them in any manner he may see fit, while if farmer Smith's 
meadows across the creek harbor but a single unmated cock partridge, it is entirely 
reasonable and constitutional to prohibit Smith from taking him ! 

Proof that birds are now plentiful would seem to be rather a tribute to the wis- 
dom and reasonableness of the act in question, than a cause for its condemnation. 

The reasoning of the court would leave but little power in the legislature to 
regulate the killing of game. If every county court in the State is to act upon 
its own view of the reasonableness or unreasonableness of the game law as appli- 
cable to its own county, and every justice according to his notion of its reasonable- 
ness as applied to his own magisterial district, we shall have confusion worse con- 
founded. 

But conceding the restriction unreasonable, the learned County Court of Meck- 
lenburg is wrong in the premises from which it deduces its conclusions. It as- 
sumes that the wild game, ferae naturae, upon a man's premises belong to him as 
long as it remains upon the premises, and that the State has merely the right 
reasonably to regulate his taking it, in order to give time for propagation — and that 
any regulation beyond this is an improper interference with the land-owner's 
property rights. The law is clearly otherwise. The land-owner has just such 
property rights in animals ferae naturae as the State sees fit to concede to him. 
The game within the State belongs to the whole people, in their sovereign capaci- 
ty, and it is for the legislature, as the representative of the sovereignty, to pre- 
scribe upon what terms the right to take it shall be enjoyed. And it would seem 
thai howsoever unreasonable the restrictions, if uniform and acting upon every in- 
dividual alike, the courts will not undertake to interfere with the legislative dis- 
cretion in that particular — even though it should go to the length, imagined by 
the learned court, of extending the period of prohibition to "ten or even fifty 
years." 

The principle that courts will not construe a legislative act as unconstitutional 
except in a clear case, is especially favored in dealing with game laws. While 
the courts reserve the right, in a clear case, to control the discretion of the legis- 
lature in the exercise of ordinary police powers, and are not always bound by the 
determination of the legislature as to what is a proper exercise of such power, the 
widest scope is given to legislative discretion when exercised for the protection of 
game and fish. The books abound in cases where legislative enactments of this 
character have been upheld, which would clearly be unconstitutional if applied to 
ordinary property rights. 
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Thus in Lawion v. Steele, 152 U. S. 133, it was held that for the prevention of 
unlawful fishing, the legislature might declare all seines, nets, etc., used in unlaw- 
ful catching of fish public nuisances, and authorize their destruction by any person, 
without compensation and without judicial proceedings of any sort. 

In American Express Co. v. People, 133 111. 649 (23 Am. St. Rep. 641), it was 
held that a statute infringed no constitutional right, though it prohibited the sale, 
or the transportation by common carriers for sale, at any season of the year, of any 
' ' quail, pinnated grouse or prairie chicken, ruffled grouse or pheasant, gray, red 
for or black squirrel, or wild turkey," caught within the limits of the State — 
though lawfully taken in an open season. 

In Ex Parte Maier, 103 Cal. 476 (42 Am. St. Rep. 129), a statute which pro- 
hibited the sale " at any time, of the hide or meat of any deer, elk, antelope or 
mountain sheep ' ' — though lawfully killed — was held to be within the police pow- 
ers. It was further held that the Act applied even to such game as might have 
beeD killed in another State ; since the ease with which the game laws might be 
evaded justified the extension of the prohibition to any game whatsoever, no mat- 
ter where killed. 

In Phelps v. Bacey, 60 N. Y. 10 (19 Am. Rep. 140), a statute of New York 
imposed a penalty on any person who should have in his possession any dead 
game, at a certain season. The defendant had game in his possession before the 
Act went into operation, and had invented a process of preserving it from one 
lawful season to another. Upon an indictment for having it in his possession 
during the prohibited season, it was held that such possession was illegal, and that 
the statute was not unconstitutional. " The protection and preservation of game," 
says the court, "has been secured by la.w in all civilized countries, and may be 
justified on many grounds, one of which is for purposes of food. The measures 
best adapted to this end are for the legislature to determine, and courts cannot re- 
view its discretion. If the regulations operate in any respect, unjustly or oppress- 
ively, the proper remedy must be applied by that body. Some of the provisions 
of the Act in question might seem to one unversed in the mysteries of the subject 
to be unnecessarily stringent and severe, but we cannot say that those involved in 
this action are foreign to the objects sought to be attained or outside of the wide 
discretion vested in the legislature." 

In Commonwealth v. Gilbert, 160 Mass. 159, it was held that the legislature might 
lawfully prohibit the sale of trout, within certain seasons, though they were 
reared in the private ponds of the defendant. A similar ruling was made in People 
v. Bridges, 142 111. 30. 

In Both v. State, 51 Ohio St. 209 (46 Am. St. Rep. 566), a statute making it 
criminal to have dead game in one's possession, within certain seasons, though 
brought from another State, was sustained as a proper exercise of the police 
power. 

In Geer v. Connecticut, 161 U. S. 517, the Supreme Court of the United States 
sustained as constitutional a State statute prohibiting the shipment of game be- 
yond the limits of the State at any time — the prohibition extending to the ship- 
ment of game lawfully killed within the State. The opinion by Mr. Justice 
White contains an extremely learned and elaborate review of the whole subject 
of game laws, from the standpoint of both the civil and the common law. 

It will be observed that in all of these cases, if the subject-matter had been or- 
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dinary private property, the regulations would have been unreasonable and void, 
But, as said by Mr. Justice White in the case last cited, " the wild game in a State 
belongs to the people in their collective capacity. It is not the subject of private 
ownership, except in so far as the people may elect to make it so ; and they may, 
if they see fit, absolutely prohibit the taking of it, or any traffic or commerce in it, if 
deemed necessary for its protection, or the public good" — quoting from Ex Parte 
Maier, supra. 

The statute in that case seemed to offend not only against the constitutional right 
of disposing of one's own, but against the interstate commerce clause of the Consti- 
tution. But these objections, either of which would have been well taken in ordi- 
nary cases, were not sufficient to induce the court to control the discretion of the 
legislature in protecting in its own way, and as a police measure, the game of the 
State. 

All of the foregoing authorities sustain the statement made in an earlier part of 
this note, that the wild game belongs to the whole people of the State, and that 
private individuals have not even a qualified property therein, except in so far as 
the people in their sovereign capacity concede it. 

" No one," says the court, in People v. Bridges, supra, " has a property in the ani- 
mals and fowls denominated 'game' until they are reduced to possession. Whilst 
they are untamed and at large, the ownership is said to be in the sovereign author- 
ity — in Great Britain in the King, but with us in the people of the State. The 
policy of the common law was to regulate and control the hunting and killing of 
game for its better preservation; and such regulation and control, according to 
Blackstone, belonged to the police power of the government. The ownership be- 
ing in the people of the State — the representative of sovereign authority — and no 
individual having any property rights to be affected, it necessarily results that the 
legislature, as the representative of the people of the State, may withhold or 
grant to-individuals the right to hunt or kill game, or qualify or restrict it as in 
the opinion of its members will best subserve the public welfare. Stated in other 
language, to hunt or kill game is a boon or privilege granted, either expressly or 
impliedly, by the sovereign authority, not a right inhering in the individual, and, 
consequently, nothing is taken away from the individual when he is denied the 
privilrge at stated seasons of hunting and killing game." 

In Magner v. People, 97 111. 333, it was said : "The ownership [of game] being 
in the people of the State — the repository of the sovereign authority — and no in- 
dividual having any property rights to be affected, it necessarily results that the 
legislature, as the representatives of the people of the State, may withhold or 
grant to individuals the right to hunt and kill game, or qualify and restrict it, as, 
in the opinion of its members, will best subserve the public welfare." 

In State v. Rodman, 58 Minn. 393, the court said: "Such limitations [of the 
right to take game] deprive no person of his property, because he who takes or 
kills game had no previous right to property in it, and when he acquires such 
right by reducing it to possession, he does so subject to such conditions and lim- 
itations as the legislature has seen fit to impose." 

From the foregoing authorities, from which there is no authorative dissent so 
far as we know, there would seem to be no doubt that the statute in question was 
a valid exercise of legislative discretion, and clearly within the constitutional power 
of the legislature. 
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An Ardent Petition. — We are indebted to a subscriber for the following 
copy of a petition filed some years ago in the City Court of Birmingham, Alabama. 
We have no information as to subsequent proceedings, but we hazard the assertion 
that the court was moved by the appeal. Unfeeling, indeed, must be the judge 
who could withstand it. 
" To the Honorable H. A. Sharpe, Judge of the City Court of Birmingham, in equity : 

"Your petitioner, Samuel Bice, of Mobile, Alabama, would deferentially rep- 
resent that on the 10th day of January in the year of grace, 1891, your Honor 
dissolved the connubial ties theretofore existing between petitioner and his con- 
sort, Annie Bice, granting her divorce a vinculo matrimonii, with the beatific 
privilege, thereto annexed, of marrying again — a privilege which, it goes without 
saying, she availed herself of with an alacrity of spirit and a fastidious levity, 
disdaining pursuit. But on this vital point your Honor extended to petitioner 
only the charity of your silence. 

"Petitioner has found in his own experience a truthful exemplification of Holy 
Scripture that it is not good for man to be alone; and seeing an inviting oppor- 
tunity to superbly ameliorate his folorn condition, by a second nuptial venture, he 
finds himself circumvallated by an Ossa-Pelion obstacle which your Honor alone 
has the power to remove. 

"His days rapidly verging on the sere and yellow leaf, the fruits and flowers of 
love all going, the worm, the canker and the grief in sight, with no one to love 
and none to caress him? petitioner feels an indescribable yearning, longing and 
heaving to plunge his adventurous prow once more into the unvexed waters of 
the sea of connubiality. 

" Wherefore, other refuge having none, and wholly trusting to the tender benig- 
nity and sovereign discretion of your Honor, petitioner humbly prays that in view 
of the accompanying fiats of a great cloud of reputable citizens giving him a phe- 
nominally good name and fair fame, you will have compassion upon him and 
relieve him of the mortifying hymenial disability under which his existence has 
become a burden, by awarding him the like privilege of marrying again, thus 
granting him a happy issue out of the Bed Sea troubles into which pitiless fate 
has whelmed him. 

"For comforting as the velvety touch of an angel's palm on the fever-racked 
brow, and soothing as the strains of an seolian harp when swept by the fingers of 
the night wind, and dear as the ruddy drops which visit these sad hearts of ours, 
and sweet as sacramental wine to dying lips, it is, when life's fitful fever is ebbing 
to its close, to pillow one's aching head on some fond, wifely bosom, and breathe 
his life out gently there. 

" And as in duty bound to attain the possibility of compassing such a measure- 
less benediction, petitioner will ever pray without ceasing in accents loud and 
earnest as ever issued from celibate lips." 

"Samuel Rice, Petitioner. 
"Jabez J. Parker, of Mobile, Alabama, Solicitor for Petitioner." 



